
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA. GEORGIA 30303-8960 

FEB 1 0 2015 

LanceR. LeF!eur, Director 
Alabama Department of Environmental Management 
1400 Coliseum Blvd. 
Montgomery, AL 36130-1432 

Dear Mr. LeFleur: 

I am writing in response to your January 8, 2015, letter to the United States Environmental 
Protection Agency Docket Coordinator and myself regarding the proposal ofthe 35th Avenue 
Superfund Site in Birmingham, Alabarn~ to the National Priorities List (NPL). As you are 
aware, the formal public comment period for the Site's proposed NPL listing closed on January 
20, 2015, and the EPA is currently reviewing comments received from the public. 

Your letter indicates that the State of Alabama, including the Alabama Department of 
Environmental Management (ADEM), objects to the proposed listing of the Site on the NPL. 
Further, the State requests review of the EPA's decision through the dispute resolution process 
outlined in the July 25, 1997 OSWER memorandum titled, "Coordinating with the States on 
National Priorities List Decisions-- Issue Resolution Process." The EPA is currently reviewing 
your request as part of its review of all public comments received on the proposed listing. 

Prior to making a final listing decision, the EPA must consider all comments received on a 
proposed NPL site and respond to those comments in writing. After consideration of all 
comments, if the Site still qualifies for listing on the NPL, EPA will begin informal deliberations 
with ADEM. Depending on the outcome of those deliberations, as appropriate, the EPA will 
follow the process outlined in the above "Issue Resolution Process" memorandum. 

I believe that lhe State and the EPA share the common goal to protect and improve the quality of 
life for Alabama residents, especially those impacted by legacy industrial releases. As is our 
policy, the EPA will consult with the State prior to making a future decision. Until that decision 
is made, the Site remains proposed to the NPL. 

If you would like to discuss this matter further, please feel free to contact me at (404) 562-8357. 

Sincerely, 

~1!:~~ 
Regional Administrator 

cc: Mathy Stanislaus, AA, OSWER 
James Woolford, Director, OSRTVOSWER 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

Mayor William A. Bell, Sr. 
City of Birmingham 
Office of the Mayor 
710 North 20th Street 
Birmingham, Alabama 35203 

Dear Mayor Bell: 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

OCT - 8 2014 

Thank you for your August 28, 2014, letter regarding the Preliminary Assessment (PA) Petition request 
filed by GASP, regarding ABC Coke and the surrounding neighborhood oflnglenook and the City of 
Tarrant. Your letter also indicated that you would like to discuss the proposal of the 35th Avenue site to 
the National Priorities List (NPL). 

Regarding the GASP PA Petition, the Comprehensive Environmental Response Compensation and 
Liability Act (CERCLA or Superfund) allows that any person or organization may petition the U.S. 
Environmental Protection Agency to perform a P A of a release when the petitioner is, or may be, 
affected by a release of a hazardous substance, pollutant or contaminant. The EPA shall complete a 
remedial or removal P A within one year of the date of receipt of a complete petition, unless the EPA 
determines that a PA is not appropriate. Where such a negative determination is made, the EPA shall 
notify the petitioner and will provide a reason for the determination. When determining if performance 
of a P A is appropriate, the EPA shall decide: if there is reason to believe that an actual/potential site 
exists, and whether the EPA has the legal authority under Superfund to respond to the site. 

The EPA has reviewed the GASP P A Petition and has determined, based on information currently 
available, it meets the criteria to conduct a P A of the ABC Coke facility and the surrounding areas that 
could reasonably have been affected by releases from the ABC Coke facility. In a PA, the EPA attempts 
to verify the existence of released hazardous substance at a site that may fall under Superfund. The 
purpose of the P A is to determine if a threat exists and what further action should be taken. If the P A 
shows that there is a serious immediate threat, the EPA may use Superfund money to quickly remove the 
hazardous substance. If the threat is not immediate, the EPA will conduct more thorough studies to 
decide the best way to deal with the problem. If no danger exists, no further action will be taken. 

In order to protect North Birmingham communities, which includes Collegeville, Harriman Park and 
Fairmont, from significant human health and environmental risks, the EPA proposed the 35th Avenue 
Site to the NPL on September 22, 2014. The Superfund program investigates and cleans up sites across 
the country and converts them into productive local resources by eliminating or reducing health risks 
and environmental contamination associated with hazardous waste sites. The EPA lists sites on the NPL 
when they score 28.5 or higher on the Hazard Ranking System and when Remedial Action is necessary 
to address the threats to human health and/or the environment. In this case, the 35th A venue site scored 
above 28.5. Although, many of the residential properties meet the EPA's criteria for time-critical 
removal action (which does not require NPL listing), there are also a large nwnber of properties that 
don't meet time-critical removal criteria but are believed to pose long-term threats. A single, 
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comprehensive assessment and remediation of contaminated residential soils is needed. These properties 

should be the subject of a Remedial Investigation/Feasibility Study followed by a Remedial Action. 

Proposed NPL sites are subject to a 60-day public comment period. The EPA will accept written 

comments on the NPL proposal from September 22,2014, through November 21, 2014. On October 9, 

2014, the EPA will host a Public Meeting to inform community stakeholders about inclusion of the 35th 

Avenue site on the EPA's NPL. Citizens are invited to attend the presentation by EPA officials to learn 

more about the NPL process. Citizens are encouraged to ask questions and provide feedback regarding 

their concerns. Significant comments are typically addressed in a support document that the EPA will 

publish concurrently with the Federal Register document if, and when, the site is listed on the NPL. The 

EPA will continue to work with its partners to ensure that the response activities are comprehensive, 

based on sound science, and protective of human health and the environment. 

In order to facilitate your request for us to have further discussion on this subject, please contact my 

Executive Assistant, Brenda Beverly, at (404) 562-8348 or beverly.brenda@epa.gov, to schedule a 

meeting. I look forward to continuing the partnership with the City of Birmingham as we the work to 

respond to the environmental health needs ofNorth Birmingham. 

Sincerely, 

~'!be!!!i7~ 
Regional Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

The Honorable Robert Bentley 
Governor of Alabama 
State Capitol 
Montgomery, Alabama 36130 

Dear Governor Bentley: 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

NOV 1 0 2014 

Thank you for your October 21, 2014, letter requesting a 60-day extension of the public comment period for the proposed listing of the 35th A venue Superfund Site to the National Priorities List. 

Your office should have received a copy of the enclosed letter from the EPA's Office of Superfund Remediation and Technology Innovation, dated November 5, 2014, providing notification that the public comment period has been extended to January 20, 2015. We look forward to continuing to work with your office on protecting human health and the environment for these communities in North Birmingham. 

If you have questions or need additional information from the EPA, please contact me or Allison Wise, in the Region 4 Office of Congressional and Intergovenunental Relations, at (404) 562-8327. 

Enclosure 

Sincerely, 

f/JL-~~ 
Heather McTeer Toney 
Regional Administrator 
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From: McTeerToney, Heather 
Sent: Wednesday, October 01, 2014 12:43 PM 
To: 'LLfleur@ADEIVtstate.t\L.US' 
Cc: Stanislaus, Mathy; Heard, Anne; Jenkins, Brandi; Feldt, Lisa; HicksWhite, Javoyne; KeyesFieming, 
Gwendolyn; Hill, Franklin; Chaffins, Randall 
Subject: 35th Ave. NPL Listing 

Dear Lance, 

It was a pleasure speaking with you today. On behalf of Administrator McCarthy, I am responding 
to your September 16, 2014, email regarding EPA's action to propose the 35th Avenue Site to the 
National Priorities List (NPL). EPA highly values the relationships we maintain with our state 
partners and recognizes that without these partnerships, success in the work we accomplish to 
protect human health and the environment is impossible. To that point, I want to clarify that our 
actions on the 35th Avenue Site are to protect and improve the quality of life for Alabama residents. 
Moving forward, I would like to reaffirm that we must improve the quantity and quality of our 
communications to ensure that our words and actions are well coordinated. 

In this specific case, EPA strongly believes the 35th Avenue Site warrants inclusion on the NPL 
based on a large quantity of environmental data sampled and analyzed by EPA contractors which 
shows widespread contamination of residential yards with hazardous substances. We have 
conducted a rigorous evaluation of the risks to human health posed by this contamination and have 
determined that cleanup is warranted for several hundred residential properties. These decisions 
are consistent with decisions EPA has made on other sites in Region 4 and throughout the nation. 
EPA is committed to our Enforcement First principle where Potentially Responsible Parties (PRPs) 
conduct clean-ups. Listing the site on the NPL puts us in the best possible position to achieve a 
PRP-led investigation and cleanup of the site. 

On June 11, 2014, I received a response from you to Region 4's request for concurrence to list the 
Site on the NPL. EPA understood your letter to mean that ADEM concurred on the listing, but 
conditioned that concurrence with the understanding that the State does not have funds available 
to pay the 10% cost share required for "fund-lead" remedial actions under Superfund. Region 4 
has received similar "conditional concurrence" from other states in Region 4 and has always 
proceeded with the listing. Your conditional concurrence also references the Agency's ability to 
identify PRPs which the Region is proceeding on a dual track to accomplish. I certainly understand 
your funding concerns and you have my commitment that EPA will work closely with the State as 
we engage PRPs to take full responsibility for the cleanup via an enforceable agreement. Should 
our enforcement efforts fail and we find it necessary to request a 10% cost share from the state, 
we will use our flexibilities in how the state cost share is paid to the maximum extent possible. 

Our efforts in this community have been discussed with members of the community, the State, 
congressional representatives, the Mayor and other local government representatives. We are 
currently responding to a community in need which has suffered disproportionately as the result 
of a legacy of industrial releases of hazardous constituents that have been documented as a result 
of our sampling in the Fairmont, Collegeville and Harriman Park communities. We strongly 
believe our top priority should continue to be bringing as many resources to bear as we can to 
improve this situation. Adding the site to the NPL sends a strong signal to the community AND to 



the PRPs that EPA and ADEM are willing to take the necessary steps to address the needs of the 

community. 

I look forward to continuing to work with ADEM to improve our communications and in this effort 

to protect these communities. 

Heather McTeer Toney 
U.S. Environmental Protection Agency 
Regional Administrator, Region 4 
Sam Nunn Federal Bldg. 
61 Forsyth Street NW 
Atlanta, GA 30303 
-1-04-562-8348 
\kkcttonev .heather@epa.gov 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHiNGTON. D.C. 20460 

The Honorable Luther Strange 
Attorney General 
State of Alabama 
501 Washington Avenue 
P.O. Box 300152 
Montgomery, Alabama 36130-0152 

DEC 0 4 2014 

RE: Proposed Rule for the 35th A venue Site 

Dear Attorney General Strange: 

l,)r ;:-:cE OF 
'OL.D WASf E i\ND 

''ACRGENCY HESPmJSE 

Thank you for your letter of October 23, 2014, to Regional Administrator Heather McTeer Toney, 
requesting removal of the 35th Avenue Site from the proposed rule to place it on the National Priorities 
List (NPL). 

Based on requests from Governor Bentley, Birmingham Mayor Bell and others, the EPA has extended 
the public comment period on the proposed listing through January 20,2015. We welcome input from 
all parties during this comment period. The EPA will consider comments from all stakeholders in the 
decisions on the next steps or future actions at the Site. 

I believe the state and the EPA share the common goal to protect and improve the quality of life for 
Alabama residents, especially residents that bear the risk of contamination from legacy industrial 
releases. As is our policy, we will consult with the state prior to making a future decision, including 
whether to add the Site on the NPL through a final rule or withdraw the proposal to list the Site. Until 
that future decision is made, the Site remains proposed to the NPL. 

If you would like to discuss this matter further I can be reached at (202) 566-0200. You should also feel 
free to contact Heather McTeer Toney, the Region 4 Regional Administrator, at (404) 562-8348. 

cc: Heather McTeer Toney, Regional Administrator, EPA Region 4 
Lance LeFleur, Director, ADEM 
James Woolford, Director, OSWER/OSRTI 
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LUTHEH 5 fRANGE 
.\ffORNEY GEN£.RAL 

STATE OF ALABAMA 

OFFICE OF THE ATTORNEY GENERAL 

January 20. 20 15 

-Jot 'YVA~HtNGTON AVENUE 
P.O. BOX 10()15'2: 

~ONTGOM£RY, AL _ltt1:t()..(H52 
,J:J4) 24.2·?300 

N'N'N "'-Cj,O ,ll..l..ABAMAt..<loOV 

VIA EMAIL & REGUL\TIONS.GOV 

Docket Coordinator. Headquarters 
U.S. Environmental Protection Agency 
CERCLA Docket Otlice 
l\lailcode 5305T 
I 200 Pennsylvania Avenue NW. 
Washington. DC 20460 

Rc: National Priorities List, Proposed Rule No. 61 
35th Avenue, Docket 10 No. EPA-HQ-SFUL\10-2014-0623 
Comments of the Alabama Attorney General's Office 

On behalf of the State of Alabama. the Office of the Attorney (leneral for the State of 
Alabama submits the f(JIIowing t.:omments in response to the U.S. Environmental Protection 
Agency's r·EPA") decision to propose the ··35th Avenue'' site in Oirmingham. Alabama, for 
inclusion on the National Priorities List ("'NPL''). :\s the comments set forth. the State docs not 
support the listing of the 35th t\ venue site on the NPL for a number of reasons, including: 

• The State docs not have adequate funds to provide EPA with the assurances 
required under 42 U.S.C. § 7604(c) to access Superfund monies to fund remedial 
activities. 

• EPA Region 4 failed to adequately involve the State in the NPL listing decision 
making process. :L<; required hy FPA ·s o\vn guidance. 

• EPA ·s use of an expansive air deposition theory to establish ''potentially 
responsible party .. ( .. PRP'") liability under the Comprehensive Environmental 
Response. Compensation. and Liability Act ("'CERCLA .. ) ignores the --federally 
permitted release" exemption tor air emissions from industrial point sources 
covered by certain Clean Air Act (""CAA'") provisions. 

• EP ;\ · s air deposition theory cannot create arranger liability he cause the 
statutorily·defined term '·disposal'' does not cover air emissions. 



VIA EMAIL & REGULA TIONS.GOV 

Docket Coordinator, Headquarters 
U.S. Environmental Protection Agency 

CERCLA Docket Office 
Mailcode 5305T 
1200 Pennsylvania Avenue NW. 
Washington, DC 20460 

January 20, 2015 

Re: National Priorities List, Proposed Rule No. 61 
35th Avenue, Docket ID No. EPA-HQ-SFUND-2014-0623 
Comments of the Alabama Attorney General's Office 

On behalf of the State of Alabama, the Office of the Attorney General for the State of 

Alabama submits the following comments in response to the U.S. Environmental Protection 

Agency's ("EPA") decision to propose the "35th Avenue" site in Birmingham, Alabama, for 

inclusion on the National Priorities List ("NPL"). As the comments set forth, the State does not 

support the listing of the 35th Avenue site on the NPL for a number of reasons, including: 

• The State does not have adequate funds to provide EPA with the assurances 

required under 42 U.S.C. § 7604(c) to access Superfund monies to fund remedial 

activities. 

• EPA Region 4 failed to adequately involve the State in the NPL listing decision 

making process, as required by EPA's own guidance. 

• EPA's use of an expansive air deposition theory to establish "potentially 

responsible party" ("PRP") liability under the Comprehensive Environmental 

Response, Compensation, and Liability Act ("CERCLA") ignores the ''federally 

permitted release" exemption tor air emissions from industrial point sources 

covered by certain Clean Air Act (''CAA'') provisions. 

• EPA's air deposition theory cannot create arranger liability because the 

statutorily-detined term "disposal" does not cover air emissions. 



• EPA's air deposition theory cannot create arranger liability because it does not 
require that the emitter arrange for disposal with another party. 

• EPA improperly imports priorities from its environmental justice initiative into 
the NPL listing process without statutory authority. 

• EPA fails to apply and/or improperly applies important technical data and studies 
concerning the 35th Avenue Site, as set forth in Alabama Department of 
Environmental Management (''ADEM") comments on the proposed listing 
(incorporated herein). 

• EPA has failed to undertake its dispute-resolution process, as required by EPA's 
'd I own gm ance. 

For all of these reasons, as developed more thoroughly below, the State of Alabama 
requests that EPA withdraw its proposed listing and work with the State to tind a more suitable 
means for addressing any environmental contamination issues at the 35th A venue site. 

COMMENTS 

I. ALABAMA WAS NOT ADEQUATELY INVOLVED IN EPA'S LISTING 
PROCESS 

EPA's failure to adequately involve Alabama in its decision making process regarding 
the 351

h Avenue site rendered its decision arbitrary, both as a practical matter and in terms of its 
own policies. The following analysis sets forth why a State's involvement in the NPL listing 
process is vital, the EPA policy ensuring state involvement, how Alabama was inadequately 
involved in the 351

h Avenue site listing process according to EPA's own policies, and how EPA 
has failed to conduct a proper review of the State's objections to the listing through its dispute 
resolution process. 

A. State Involvement in the NPL Listing Process is Crucial 

Inclusion of a site on the NPL is "often the best assurance for a comprehensive site 
response" and "provides strong leverage for State and PRP response activities.''2 The decision to 
include a site on the NPL is a crucial administrative step in the response to a hazardous waste 
spill, not only because a site's rank on the NPL serves as ·'a basis to guide [EPA'sj allocation of 
Fund resources among releases,"3 but, more importantly, only sites included on the NPL are 
·'eligible for Fund-financed remedial4 actions." !d. §§ 300.425(b)(l ),(3) (emphasis added). 

1 The comments of ADEM on all technical matters underlying the proposed listing are hereby 
incorporated by reference. 

2 Memo. from Elliot P. Laws, Asst. Admin. EPA OSWER, to EPA Reg. Admins., at I (Nov 14, 1996) 
("Laws Memorandum''). 

3 40 C.F.R. § 300.425. 
~ 42 U.S.C. § 9601 (24) (''The tenns 'remedy' or 'remedial action' means those actions consistent 

with permanent remedy taken instead of or in addition to removal actions in the event of a release or 
threatened release of a hazardous substance into the environment, to prevent or minimize the release of 

2 



Hazardous Release sites may be listed on the NPL tor three reasons: (1) if they score sufficiently 

high on the HRS. (2) if they are the State's designated top priority release, or (3) if they meet 

three criteria applicable to particularly dangerous releases. 40 C.F .R. § 300.425( c). Here, the 

35th Avenue site was listed due to its initial HRS site score of50.00.5 

Even where an HRS score is sufficiently high to warrant listing, however, EPA policy 

requires regional offices to consult with the appropriate officials in the impacted State or States 

betore recommending listing. The express purpose of EPA's "working closely with the States" 

is to ·'ensure that sites are evaluated quickly and that response actions, if warranted, are taken as 

quickly as possible."6 Perhaps more importantly, as EPA's own regulations set forth, "[o]nly 

those releases included on the NPL shall be considered eligible for Fund-financed remedial 

action.'' 40 C.F.R. § 300.425(b)(1). Thus, even if a site is listed on the NPL. "[a] Fund-financed 

remedial action undertaken pursuant to CERCLA section 104(a) cannot proceed unless a state 

provides its applicable required assurances." !d. § 300.510(a) (emphasis added). Such 

assurances include that "the State will pay or assure payment of ... 10 per centum of the costs of 

the remedial action, including all future maintenance .... " 42 U.S.C. §9604(c)(3). Without a 

State's assurances, EPA is forced to treat the site as if it were not listed. seeking remediation 

funds through judicial or administrative orders, cost recovery actions, and voluntary settlement 

agreements. 40 C.F.R. § 300.425(b)( 1 ). 

Consultation with the State early in the NPL listing process is crucial because it allows 

the parties to determine whether the State can or will provide assurances and, therefore, whether 

the listing will ultimately result in Superfund-financed remedial action. If no assurances are 

guaranteed, the listing's value is significantly diminished. But, as discussed in more detail 

below, that is precisely what is occurring here. The State of Alabama does not concur with 

Region 4's recommendation regarding the 351
h Avenue site. Moreover, the State does not have 

sutllcient funds to finance remedial actions at the site. Consequently, the State cannot provide 

EPA with the necessary assurances it needs to access the Superfund. EPA's failure to remedy 

these issues through its state coordination and conflict resolution processes makes the present 

proposal arbitrary and capricious. 

B. EPA State Coordination Policy 

When Congress drafted CERCLA, it expressly set forth its intention that States would be 

deeply involved in the cleanup process. To that end, the statute states that EPA must 

··promulgate regulations providing tor substantial and meaningful involvement by each State in 

initiation, development, and selection of remedial actions to be undertaken in that State." 42. 

U .S.C. § 9621 (f). Such regulations must include, "at a minimum," each of the following: 

• State involvement in decisions whether to perform a preliminary assessment and 

site inspection; 

hazardous substances so that they do not migrate to cause substantial danger to present or future public 

health or welfare or the environment.'"). 
5 EPA Region 4, HRS Documentation Record for 35th Avenue Site (EPA ID No. ALN000410750), 

Docket ID. No. EPA-HQ-SFUND-2014-0623-0004, at !(Sept. 2014) 
6 Memo. from Timothy Fields, Ass't Admin OSWER, to EPA Reg. Admins, 2 (July 25, 1997) 

('·Fields Memorandum'"). 
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!d. 

• Allocation of responsibility for hazard ranking system scoring; 

• State concurrence in deleting sites from the NPL; 

• State participation in the long-term planning process for all remedial sites within 
the State; 

• A reasonable opportunity for States to review and comment on ... (i) the 
remedial investigation and feasibility study and all data and technical documents 
leading to its issuance . . . (ii) the planned remedial action identified in the 
remedial investigation and feasibility study ... (iii) the engineering design 
following selection of the final remedial action ... (iv) other technical data and 
reports relating to implementation of the remedy ... (v) any proposed finding or 
decision by EPA to exercise the authority of subsection (d)( 4) of this section; 

• Notice to the State of negotiations with PRPs regarding the scope of any response 
action at a facility in the State and an opportunity to participate in such 
negotiations and ... be a party to any settlement; 

• Notice to the State and an opportunity to comment on the EPA's proposed plan 
for remedial action as well as on alternative plans under consideration. EPA must 
respond to those comments in writing and include its response with its proposed 
decision; 

• Prompt notice and explanation of each proposed action to the State in which the 
facility is located. 

In 1996, Congress enacted legislation7 requiring EPA to obtain a written request from a 
State's governor before placing a site on the NPL. While that mandate expired after one year, 
EPA interpreted this temporary statutory requirement as an expression of Congress's desire for 
EPA to enhance its coordination with states in NPL listing decisions. In response, EPA drafted 
the Laws Memorandum, 3 "outlin[ing] a process to continue to include State input in NPL listing 
decisions" in an "effort to maintain close coordination with the States." !d. The precise process 
for resolving disputes ·'in cases where a Regional Office ... recommends proposing or placing a 
site on the [NPL], but the State ... opposes listing the site" was set forth a year later in the Fields 
Memorandum. 

Among other things, EPA's state coordination and dispute resolution processes require 
the EPA Regional Administrator to obtain "as early in the site assessment process as practical" 
the State's position regarding sites that EPA is "considering for NPL listing." Law Memo. at 2. 
The inquiry must be directed in writing to the Governor of the State, copying the state's 
environmental commissioner, and must request a written response setting forth the State's 
position on the potential NPL listing. !d. The correspondence between the State and the Region 
is forwarded to the Director of EPA's Office of Emergency and Remedial Response ("OERR") 

7 See Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. Law 104-134 (Apr. 
26, 1996). 

8 Laws Memo. at I. 
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for continued oversight purposes. !d. If the State "does not agree that EPA should pursue NPL 

listing, but the Region believes it has sufficient reasons to proceed," the Fields Memorandum 

instructs the Region to '"work closely with the State" to try to resolve any issues that arise before 

involving EPA Headquarters, taking into account "past, ongoing and planned response actions by 

the State." Fields Memo. at 2. If the Region determines that no resolution to the dispute is 

possible, it must inform the Director of the State, Tribal, and Site Identification Center (''ST/SI") 

of OERR and/or the appropriate ST/SI Regional Coordinator. !d. That person must then brief 

the Office of Solid Waste and Emergency Response (""OSWER"') !d. The State is then given a 

second chance to "present its position in writing." !d. Only after the State has had that 

opportunity will OSWER decide ''whether to pursue NPL listing.'' !d. (emphasis added). 

C. Alabama's Inadequate Involvement in the 351
h Avenue Site NPL Listing 

Process Makes the Proposal Arbitrary and Capricious 

Region 4 contacted ADEM on A.pril 2, 2014, regarding the State's position on potentially 

listing the 35lh Avenue site on the NPL. On June 11,2014, ADEM responded, advising Region 

4 that it could not concur in the proposed listing because the State would not provide any funding 

to cover the State's share of cleanup costs. 10 As the letter stated, "ADEM's support for such a 

listing would be contingent on having funding available to cover the State's share of the cleanup 

costs. Currently, no such funding source exists." LeFleur Letter at 1. 

To ensure that ADEM's position was unmistakably clear, ADEM Director LeFleur 

directed a follow-up e-mail to EPA Director McCarty, Region 4 Administrator McTeer-Toney, 

and EPA Chief of StatT Keyes-Fleming, stating: "In my June t 1, 2014 response directed to 

Regional Administrator McTeer-Toney, EPA was informed the State DID NOT CONCUR in 

the proposed listing. The State DOES NOT CONCUR in the proposed listing for numerous 

reasons." 11 Despite the significant, express qualifications in the original letter and the crystal 

clear language of the follow-up, EPA did not initiate formal negotiations with the State to resolve 

the State's issues with the listing. 

The State continues to disagree with EPA's decision to add the 351
h Avenue site to the 

NPL, and cannot provide any assurances of funding for the cleanup. Nonetheless, EPA has 

failed to follow its own policy and has afforded Alabama no further opportunity to present its 

position in writing as the Field Memorandum requires. Instead, after being informed that the 

State of Alabama did not concur with the proposed NPL listing and that no State funds would be 

allocated to assist in any clean-up etTort at the 35th Avenue site. EPA moved forward with its 

proposed NPL listing without any further involvement from the State. Moreover, EPA 

misrepresented the LeFleur Letter as a "lette[r] of support" in the proposed listing. 79 Fed. Reg. 

9 Letter from Franklin E. Hill, Dir. of Superfund Division, EPA Reg. 4, to Phillip Davis, Dir. Land 

Mgmt. Div., ADEM (Apr. 2, 2014). 
10 Letter from LanceR. LeFieur, Dir. of ADEM, to Heather McTeer-Toney, Reg. Admin. EPA Reg. 

4, EPA Dock. No. EPA-HQ-SFUND-2014-0623-0003 (June 11, 2014) ('·June ADEM Letter"') (emphasis 

added). 
11 E-mail from LanceR. LeFieur, Dir. of ADEM, to Gina McCarty, Admin. of EPA, Heather McTeer

Taney, Reg. Admin., EPA Reg. 4,Reg. 4, and Gwendolyn Keyes-Fleming, EPA Chief of Staff (Sept. 16, 

2014). 
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56,538, 56,544 (Sept. 22, 20 14). Further repudiation of this characterization of the letter was 
provided in a letter from this Office to Ms. McTeer-Toney of Region 4. 12 

Such a blatant disregard of EPA's own policies and procedures, as set forth in the Laws 
and Fields memoranda, is textbook arbitrary and capricious decision making. See, e.g., Reuters 
Ltd. v. FCC, 781 F .2d 946, 950 (D.C. Cir. 1986) ("[I]t is elementary that an agency must adhere 
to its own rules and regulations. Ad hoc departures from those rules, even to achieve laudable 
aims, cannot be sanctioned .... "). Because the decision to propose the listing has not been 
elevated tor review and because the State was not given the "opportunity to present its position 
in writing," as the Fields memo mandates, EPA's proposed rule listing the 35th Avenue 
Superfund Site as an addition to the General Superfund section of the NPL is premature. 

l. Alabama's right to submit comments under the APA does not satisfy 
EPA's State Coordination Policy 

While EPA apparently believes that the current notice-and-comment rulemaking is an 
adequate substitute for its coordination policy, this view is untenable. EPA's handling of the 35th 
A venue site listing process fails to meet the standards set forth in the Laws and Fields 
memoranda for at least three reasons. First, EPA cannot conflate the procedural rights 
guaranteed to Alabama through the Administrative Procedure Act ("APA") with those 
guaranteed by the Laws and Fields memoranda Both the 1996 legislation and the EPA guidance 
memoranda were drafted in a context where long-established administrative rulemaking 
procedures required EPA to publish its proposal and solicit public comments before including a 
site on the NPL. In other words, the APA already guaranteed the State an opportunity to voice 
its concerns over the potential NPL listing-or any other EPA action-before EPA can act. It is 
unreasonable to assert that EPA drafted the Laws and Fields memoranda merely to instruct its 
Regional Otlices to carry out their most basic responsibility under the AP A: notice-and-comment 
rulemaking. Such an interpretation renders its state coordination guidance completely 
superfluous. On the contrary, the only reasonable interpretation of the Laws and Fields 
memoranda is that they impose NPL-specific obligations above and beyond the obligations 
imposed by the AP A. 

Second, both memoranda make clear that implementation of their state coordination and 
dispute resolution processes are to take place during the consideration/decision
making/recommendation phase of an NPL listing process, not after a site has been proposed for 
listing. See, e.g., Laws Memo. at 2 ("In an effort to maintain close coordination with the States 
in the NPL listing decision process, the Regions should determine the position of the State on 
sites that EPA is considering tor NPL listing."); id. at 2 ("OERR will have a process to resolve 
issues for sites where the State does not agree that EPA should continue to investigate the site for 
possible inclusion on the NPL, but where the Region has compelling reasons to proceed with the 
evaluation."); Fields Memo. at I ("The purpose of this memorandum is to describe the process 
that will be employed in cases where a Regional Office ... recommends proposing or placing a 
site on [the NPL] ... '') (all emphasis added). This is further demonstrated by the Fields 
Memorandum's instruction for Regions to ·'try to resolve the issue before raising it to EPA 

12 Letter from Luther Strange, Ala. Att. Gen., to Heather McTeer-Toney, EPA Reg. 4 Admin., EPA 
Dock. No. EPA-HQ-SFUND-2014-0623-0003 (Oct. 21, 2014). 
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headquarters.'' Fields Memo. at 2 (emphasis added). EPA's proposing a site for listing over a 

State's objections before the dispute resolution process has run its course is completely at odds 

with EPA's own guidance memoranda. But that is exactly what EPA has done in this instance. 

Finally, an early federal-state consultation process is crucial because of the underlying 

purposes of listing a site on the NPL. See Laws Memo. at 2 (''The Region should make this 

inquiry as early in the site assessment process as practical, ideally before initiating a Hazard 

Ranking System (HRS) package for the site.'' (emphasis added)). As EPA notes, inclusion on 

the NPL is important because it "is often the best assurance for a comprehensive site response," 

providing "strong leverage for State and PRP response activities." !d. If an NPL listing will not 

ultimately result in Superfund-financed remedial action, however, its value is significantly 

diminished in these regards. But that is precisely what is likely to occur when a State does not 

concur with a Region's recommendation. As both CERCLA and EPA's regulations make clear, 

"[a] Fund-financed remedial action undertaken pursuant to CERCLA section l04(a) cannot 

proceed unless a state provides its applicable required assurances," including assurances to 

undertake "all future maintenance of the removal and remedial actions provided for the expected 

life of such actions" and to ''pay or assure payment of ... 10 per centum of the costs of the 

remedial action, including all future maintenance." 40 C.F.R. § 300.510(a); 42 U.S.C. 

§9604{c)(3 ). Where a State does not concur with a listing, it is very unlikely to provide EPA 

with the necessary assurances. Similarly, where a State cannot provide those assurances, it is 

very unlikely to concur in a listing. If such issues are only identified and addressed after EPA 

has proposed an NPL listing, the state coordination process serves little purpose for either EPA 

or the State. 

Thus, EPA's decision to propose the 351h Avenue site for inclusion on the NPL without 

tirst consulting with Alabama according to its state coordination and dispute resolution policy 

was arbitrary and capricious. 

2. There is no sound basis for listing the site without the State's 

concurrence 

EPA's decision to move forward with its proposed NPL listing is perplexing, given the 

State's clear statement that it will not allocate any funds to assist in any clean-up etfort at the 

35th Avenue Superfund Site. As discussed above, the very purpose of listing a site on the NPL is 

to make the site eligible for superfund monies. But the State of Alabama has been unmistakably 

clear that no State money will be expended to assist in any clean-up effort at the 35th Avenue 

Superfund Site. It is unclear why EPA would propose the site for listing at great expense to all 

concerned parties-and very likely diminishing all property values in the affected 

neighborhoods-when listing the site will be futile and have no practical effect. Without a 

clearer explanation for this decision, EPA's proposal remains arbitrary and capricious. 

II. SUBSTANTIVE LEGAL ISSUES WITH THE NPL LISTING 

While the Alabama Attorney General's Office and U.S. EPA have similar interests in 

ensuring that environmental laws and regulations are enforced in accordance with applicable law 

in order to ensure a clean and healthy environment, this Office cannot condone EPA's usurping 

of Alabama's state sovereignty by assuming legal authority that it does not have. It is an 
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important principal of federalism that each state retains the authority to legislate and regulate 
persons and property within its jurisdiction unless and until Congress explicitly abrogates some 
portion of state authority through a valid exercise of federal power. Federal administrative 
agencies cannot and should not act without such power, and each State has a clear and 
substantial interest in ensuring that federal agencies, like EPA, do not exceed their authority 
when regulating the State's citizens, businesses, and property. In proposing the 351

h Avenue 
Site for inclusion on the NPL, EPA has overstepped its authority under CERCLA-and, 
consequently, illegitimately usurped Alabama sovereignty-by asserting a novel air deposition 
theory and by allowing extra-statutory, "environmental justice" policy considerations to guide its 
NPL listing process. 

A. EPA is Overstepping its Statutory Authority Through its Novel Air 
Deposition Theory 

EPA's admittedly novel and expansive air deposition theory exceeds the authority 
granted to the agency through CERCLA by creating PRP liability for parties acting alone, whose 
facilities are not connected to the release site, through air emissions subject to the CAA. 13 In 
short, this expansive conception of air deposition holds that the owner or operator of an industrial 
facility can be pursued as a CERCLA PRP by virtue of air emissions that are alleged to have 
settled to the ground at any hazardous waste release site, regardless of the site's location in 
relation to the emission source. Under this theory, EPA can impose PRP liability based on the 
purely hypothetical and generalized assumption that all air emissions invariably settle in 
significant concentrations across the area surrounding an emission facility, and that Congress 
intended to treat such pollution as if it were released directly to the ground. 

CERCLA PRP liability has always been controversial because of its disregard for 
traditional standards of tort liability, allowing "potentially" liable parties who fall within certain 
categories to be held responsible for the cleanup of pollution without first proving that they 
caused it. EPA's new air deposition theory expands CERCLA PRP liability even further, 
etJectively removing the geographic limitations of a site in regard to PRP status and allowing 
EPA to reach parties with no intentional association with the release site. Under this expansive 
air deposition theory, all that is needed are: (l) air emissions that could arguably reach a release 
site that (2) include at least one of the constituents of concern (''COC") identitied at the release 
site. Since the list of COCs at a site will typically include common industrial contaminants such 
as arsenic or lead, the tenuous connection can almost always be established. 

EPA is undoubtedly enthusiastic about a novel theory that potentially gives it access to 
thousands of additional PRPs (i.e., any facility that has emitted any pollutant that is currently 
covered by the CAA's National Emissions Standards for the Hazardous Air Pollutants 
(''NESHAPS") and that has had either unauthorized or pre-CAA emissions). Nevertheless, such 
an expansive and unrestrained interpretation of CERCLA PRP liability is unsupported by the text 

13 These Comments are not focused on a more modest air deposition theory covering, for example, 
dust and other particles blown from uncovered piles or other, similar ground-level, fugitive emission 
sources which are not covered by the CAA that settle in a clearly discernible manner onto the grounds of 
a facility and/or other contiguous properties. 
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of the statute, relevant federal case law, or the legislative history of the act, as demonstrated 

below. 

1. Air Emissions are regulated by the Clean Air Act, not CERCLA 

A glaring issue with EPA's air deposition theory is CERCLA · s '·federally permitted 

release" exemption. See 42 U.S.C. § 9607U). EPA's "response authorities" under CERCLA are 

directly tied to ··releases" of hazardous substances. !d. at§ 9601(a)(1) ('"Whenever ... (A) any 

hazardous substance is released or there is a substantial threat of such a release into the 

environment, or ... (B) there is a release or substantial threat of release into the environment of 

any pollutant or contaminant which may present an imminent and substantial danger to the 

public health or welfare, the President is authorized to act ... "(emphasis added)). However, the 

government cannot recover "response costs or damages" resulting from federally permitted 

activities covered under RCRA section 101 ( 1 O)(H). !d. This '·federally permitted release'" 

exemption expressly includes air emissions covered by the CAA: 

The term '·federally permitted release" means ... any emission into the air subject 

to a permit or control regulation under section 111 ["Standards of Performance for 

New Stationary Sources")], section 112 ("Hazardous Air Pollutants''], title I part 

C ["Prevention of deterioration of Air Quality"], title I part D ["Plan requirements 

for Nonattainment Areas"], or State implementation plans submitted in 

accordance with section 110 of the Clean Air Act ["State implementation plans 

for national primary and secondary ambient air quality standards''] (and not 

disapproved by the Administrator of the Environmental Protection Agency), 

including any schedule or waiver granted, promulgated, or approved under these 

sections. 

42. U.S.C. § 9601(10)(H). Thus, insofar as EPA applies its air deposition theory to reach 

facilities subject to the CAA, it has overstepped its authority. 

It is very telling that the definition of a federally permitted release covers air emissions 

that are merely •·subject to" a CAA permit or control regulation. !d. In direct contrast, CERCLA 

states that certain Clean Water Act ("CW A") discharges only fall under the federally permitted 

release exemption when they are ·'in compliance with" or "identified in" a CW A permit. /d. at 

§ 9601 (1 O)(A) and (C). Other CW A releases are only exempted when they are '·in compliance 

with a legally enforceable final permit issued under the [CWA]." !d. at § 9601(10)(0). 

Similarly, Solid Waste Disposal Act (i.e., Resource, Conservation, and Recovery Act ("RCRA")) 

releases are only exempted when they are "released in compliance with a legally enforceable 

final permit limit issued pursuant to [RCRA]." /d. at 9601(10)(E). And the underground 

injection of tluids is only exempted when it is "authorized" under federal or state law. /d. at 

9601(10)(G). The broad "subject to" language, however, applied to CAA emissions in CERCLA 

section 101 (1 O)(H) stands in clear contrast to these other provisions and clarities that EPA's 

jurisdiction over air emissions does not arise whenever a facility emits a pollutant in violation of 

or without a valid air permit. Such emissions are still subject to CAA regulation and permitting. 

See e.g., Rodriguez v. United States, 480 U.S. 522, 525, 107 S. Ct. 1391, 1393, 94 L. Ed. 2d 533 

( 1987) ("[W]here Congress includes particular language in one section of a statute but omits it in 

another section of the same Act, it is generally presumed that Congress acts intentionally and 
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purposely in the disparate inclusion or exclusion."); Fed. Election Comm 'n v. NRA Political 
Victory Fund, 513 U.S. 88, 95, 115 S. Ct. 537, 541, 130 L. Ed. 2d 439 (1994). 

While EPA could argue that CERCLA must be interpreted in a manner that does not 
create a ··loophole," it is of no avail to distinguish air emissions emitted in compliance with a 
CAA permit from those emitted either in violation of a CAA permit or before the CAA was 
promulgated. While the CAA regulates air pollution, it does allow for air emissions under its 
permitting scheme. These emissions eventually settle to the ground in the exact same manner 
that unpermitted emissions would. Therefore, any claim that CERCLA's federally permitted 
release exemption provides a loophole for air emissions applies with equal force to both 
permitted and unpermitted emission. In fact, facilities which emit in compliance with federal 
CAA permitting standards are subject to emission limits, reporting and monitoring requirements, 
and various oversight and enforcement mechanisms. Facilities which emit air pollutants without 
required CAA permits are subject to suits by both the government and private citizens, and face 
civil and criminal penalties. See, e.g., 42 U.S.C. § 7413 and 7604. Such facilities are also 
subject to traditional tort actions for trespass, nuisance, etc. 14 There is simply nothing 
unreasonable or illogical about the conclusion that Congress intended for the CAA to be the 
primary means for addressing issues associated with industrial air pollution, and that CERCLA 
was drafted around that statute. 

Further, Congress's intent to exclude significant sources of air emission from CERCLA 
regulation is also evidenced in its treatment of mobile source emissions. The statute's definition 
of "release" comprehensively excludes all ''emissions from the engine exhaust of a motor 
vehicle, rolling stock, aircraft, vessel, or pipeline pumping station engine." !d. at § 9601 (22)(8). 
This broad exemption demonstrates Congress's intention to place a substantial category of air 
emission sources beyond CERCLA's reach; the exclusion cannot be dismissed as a mere 
loophole. Moreover, this definition of "release" compliments the definition of '·federally 
permitted release," which does not address mobile sources. Instead, the federally permitted 
release definition deals only with emission ·'subject to" certain, enumerated CAA provisions 
applicable to stationary sources. See 42 U.S.C. § 9601(10)(H) ("any emission into the air 
subject to a permit or control regulation under Ill ... section 112 ... title I part C ... title I 
part D, or [non-disapproved] State implementation plans"). Combined, the two provisions 
exclude most air emissions, leaving only a residual category of emissions from mobile sources 
not covered by section 101 (22) and stationary sources not covered by the specified CAA 
provisions. There is nothing to suggest that this is not what Congress intended. 

With regard to facilities which emitted air pollutants before the CAA was instituted, the 
federally permitted release exemption should be applied to them as well. Ordinarily, a court 
should apply ''the law in effect at the time it renders its decision." Brady v. Sch. Bd. of City ~f 
Richmond, 416 U.S. 696,711 (2006). The exceptions to this presumption are when (1) 
··congress has expressly prescribed the statute's proper reach" and (2) whether application of the 
rule would "produce an impermissible retroactive etiect," i.e., ·'tak[ e] away or impairs vested 
rights acquired under existing law, or creat[e] a new obligation, imposes a new duty, or attaches 
a new disability.'' Landgrafv. US! Film Prod., 511 U.S. 244,280 (1994); INS v. St. Cyr, 533 
U.S. 289, 291 (2001 ). Here, Congress did not proscribe CERCLA's retroactive reach and the 

1 ~ See. e.g., Bell v. Cheswick Generating Station, 734 F. 3d 188, 198 (3rd Cir. 2013). 
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statute is consistently applied retroactively. Further, no party had vested rights in this regard. 

Thus, the federally permitted release should be applied to protect past emissions that would 

currently be ··subject to" the CAA. Moreover, '·CERCLA, it must be remembered, does not 

provide a complete remedial framework. The statute does not provide a general cause of action 

for all harm caused by toxic contaminants." CTS Corp. v. Waldburger, 134 S. Ct. 2175, 2188, 

189 L. Ed. 2d 62 reh'g denied, 135 S. Ct. 23 (2014). Because CERCLA imposes a non

traditional theory of liability on a broad class of persons for long past activities that may have 

been legal at the time, it is critical that courts do not expand the statute's reach without clear 

justification in the text or legislative history. While broadly construing CERCLA's express 

grants of authority to further the act's remedial purposes may be justified in some cases, ignoring 

the express language of the statute in an attempt to create "a complete remedial framework ... 

for all harm caused by toxic contaminants" is not. See Redwing Carriers v. Saraland 

Apartments. Ltd., 875 F. Supp. 1545, 1558 (S.D. Ala. 1995) (refusing to '·construe CERCLA 

liberally to achieve the overwhelmingly remedial goal of the CERCLA statutory scheme" 

because "it is one thing for courts to construe statutes liberally if that is the intent of the framers, 

but it is quite another - and quite improper - for courts to ... read into statutes what is not 

there and misconstrue terms." (internal quotations omitted)). 

Finally, the existence of apparent gaps in a remedial statutory scheme does not, by 

implication, grant EPA (or reviewing courts) unbridled, creative discretion to draft a more 

comprehensive scheme. See United States ex. Rei. Holmes v. Consumer Ins. Grp., 318 F .3d 

1199, 1214 (lOth Cir. 2003). 15 What makes CERCLA's Superfund provisions unique is not that 

they impose liability on responsible parties, but that they impose liability on potentially 

responsible parties before causation is firmly established. It is a policy-based statute that shifts 

the burden of cleaning-up properties from federal taxpayers, to a smaller subset of parties with 

certain connections to the contaminated property. But, as noted above, it was never meant to be 

complete remedial tramework; it does not capture all possible PRPs. Thus, the lines that 

Congress drew may sometimes appear arbitrary to those expecting a certain result, especially to 

those expecting a "general cause of action for all harm caused by toxic contaminants.'' EPA 

cannot justify an expansive reading of section 107(a)(3) on the ungrounded assertion that 

Congress would not have allowed some particular class of PRP to escape liability. See. c.f. CTS 

Corp., 134 S. Ct. at 2188 (cautioning that "the level of generality at which [CERCLA's] purpose 

is framed affects the judgment whether a specific reading will further or hinder that purpose''). 

The statute should be left to speak for itself. 

15 Citing Uniled States ex rei. Williams v. NEC Corp., 931 F.2d 1493 (lith Cir.l991 )) ("Legislation 

introducing a new system is at best empirical, and not infrequently administration reveals gaps or 

inadequacies of one sort or another that may call for amendatory legislation. But it is no warrant for 

extending a statute that experience may disclose that it should have been made more comprehensive. The 

natural meaning of words cannot be displaced by reference to difficulties in administration .... For the 

ultimate question is what has Congress commanded, when it has given no clue to its intentions except 

familiar English words and no hint by the draftsmen of the words that they meant to use them in any but 

an ordinary sense. The idea which is now sought to be read into the [Act] ... is not so complicated nor is 

English speech so poor that words were not easily available to express the idea or at least to suggest it ... 

(emphasis added) (internal citations omitted)). 
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Because air emissions subject to the CAA are ·'federally permitted releases," EPA cannot 
recover "response costs or damages" resulting from them. Therefore, its expansive air 
deposition theory is not authorized by CERCLA. 

2. Emitting pollution from a facility into the ambient air is not 
"arranging" for "disposal" under CERCLA 

There are four categories of PRPs under CERCLA: (1) current owners or operators, (2) 
past owners or operators, (3) arrangers, and (4) transporters. 42. U.S.C. § 9607(a). Since EPA's 
air deposition theory attempts to link parties who are clearly not transporters 16 to disposal sites 
that are not continuous with any facility under the parties' current or past ownership or 
operational control, EPA appears to be asserting ·'arranger" liability. See !d. § 9607(a)(3). An 
·'arranger" is: 

Any person who by contract, agreement, or otherwise arranged for disposal or 
treatment, or arranged with a transporter for transport for disposal or treatment, of 
hazardous substances owned or possessed by such person, by any other party or 
entity, at any facility or incineration vessel owned or operated by another party or 
entity and containing such hazardous substances. 

42 U.S.C. § 9607(a)(3) (emphasis added). "Arranger liability ensures that owners of hazardous 
substances may not free themselves from liability by selling or otherwise transferring a 
hazardous substance to another party for the purpose of disposal." Heim v. Heim, No. 5:1 0-CV-
03816-EJD, 2014 WL 1340063, at *3 (N.D. Cal. Apr. 2, 2014). Thus, liability under section 
1 07(a)(3) requires both an '·intentional step to dispose of a hazardous substance'' and an 
arrangement with some "other party or entity." Celanese Corp. v. Martin K. Eby Canst. Co., 620 
F.3d 529, 533 (5th Cir. 2010) ("[A]n entity's knowledge that its action will result in a spill or 
leak is insufficient, by itself, to establish arranger liability~ instead, the entity must 'take [ ] 
intentional steps' or 'plan[ ] for" the disposal of the hazardous substance."' (citing Burlington N. 
& Santa Fe Ry. Co. v. United States, 556 U.S. 599, 611, 129 S. Ct. 1870, 1879, 173 L. Ed. 2d 
812 (2009)); see also Vine St., LLC v. Keeling, 460 F. Supp. 2d 728, 739 (E.D. Tex. 2006) 
(noting that one must establish ''some legal mechanism" to link one party to the other in such a 
way that their acts ·'constitute [an] 'arrangement."'). 

EPA's air deposition theory cannot establish arranger liability because it requires neither 
the intentional disposal of a hazardous waste nor a transaction with another party. As discussed 
directly below, neither are present in EPA's expansive air deposition theory for two primary 
reasons: First, air emissions are not captured under CERCLA's definition of the term ··disposal" 
for purposes of CERCLA liability. 42. U.S.C. § 6903(3). Therefore, a party cannot intend to 
dispose of anything through air emissions. Second, CERCLA's arranger liability provision, 
section 107(a)(3), contemplates a second party with whom disposal is arranged. Under an 
expansive air deposition theory, air emissions do not reach a site via a second party. 

16 42. U.S.C. § 9607(a)(4) ("any person who accepts or accepted any hazardous substances for 
transport to disposal or treatment facilities, incineration vessels or sites selected by such person, from 
which there is a release, or a threatened release which causes the incurrence of response costs, of a 
hazardous substance ... "). 
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a) Air emissions do not constitute "disposal" under RCRA 

EPA's air deposition theory exceeds the agency's authority because arranger liability 

only arises when a party ·'takes intentional steps to dispose of a hazardous substance.'' 

Burlington N. & Santa Fe Ry. Co. 556 U.S. at 600 (emphasis added); 42 U.S.C. § 9607(a)(3). 

Under CERCLA, a party cannot, as a matter of law, intend to dispose of a substance through air 

emissions. Air emissions are simply not covered under CERCLA's definition of ·'disposal," as 

that term is incorporated though RCRA. Under these statutes, disposal means: 

the discharge, deposit, injection, dumping, spilling, leaking, or placing of any 

solid waste or hazardous waste into or on any land or water so that such solid 

waste or hazardous waste or any constituent thereof may enter the environment or 

be emitted into the air or discharged into any waters, including ground waters. 

42. U.S.C. § 6903(3) (emphasis added). The definition is divided into two parts creating two 

independent requirements. The first part sets forth a list of acts that can constitute disposal; the 

second part requires that the act results in a solid or hazardous waste entering the environment, 

air, or water. See id. at l 024 ("The text of§ 6903(3) is also very specific: it limits the definition 

of 'disposal' to particular conduct causing a particular result."). As the Ninth Circuit explains, 

there are a number of textual reasons to conclude that ·'air emissions" are not covered by this 

detinition. See Ctr. for Cmty. Action & Envtl. Justice v. BNSF R. Co., 764 F.3d 1019, 1023-24 

(9th Cir. 2014) (holding that RCRA section 1003(3) '·provide(s] sufficient contextual clues for us 

to conclude" that '·emissions of solid waste" do not fall "within [the definition's] scope"). 

First, as the Ninth Circuit explains, the list in the first part of the definition "does not 

include the act of 'emitting.' Instead, it includes only the acts of discharging, depositing, 

injecting, dumping, spilling, leaking, and placing." !d. Canons of statutory interpretation require 

that "when Congress expresses meaning through a list, a court may assume that what is not listed 

is excluded." /d. at 1024 (citing 2A Norman J. Singer & J.D. Shambie Singer, Sutherland 

Statutes & Statutory Construction § 47:23 (7th ed.2012) (expressio unius est exclusio alterius). 

Thus, there is a presumption that Congress intentionally excluded "emitting" from RCRA's 

definition of "disposal.'' Moreover, the text facially forecloses any argument that the exclusion 

of "emitting'' was either inadvertent or stylistic. The use of the term "emitted into the air'' in the 

second part of the definition inarguably demonstrates that the drafter was cognizant of air 

emissions when defining "disposal." And the use of the term "discharge into any waters'' in both 

parts of the definition demonstrates that the drafter was willing to repeat terms when necessary. 

Second, this presumption of exclusion is further supported by the fact that the definition 

of disposal is expressly limited to acts which "results in the placement of solid waste 'into or on 

any land or water."' /d. at 1024. Air emissions which leave a stack or other emission point (as 

opposed to, say, blow-off from material piles or the use of spray chemicals17
) and enter directly 

into the ambient air are not emitted "into or on any land or water." Any attempt to interpret the 

17 See. e.g., United States v. Power Engineering Co., 191 F.Jd 1224, 1231 (I Oth Cir.l999) (where 

Power Engineering had discharged an aerosolized hazardous mist onto the soil on its facility's site which 

eventually leached into groundwater and a nearby river, the court concluded that such activity constituted 

illegal disposing of hazardous wastes). 
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phrase "into or lH1 ~my land or watt.!r" as spmehow including air is futile since the phrase would 
rhcn encompass all possible media, rendering it supertluons. .".'c:e Kungys v. l'niteJ ,\·rates. ~X5 
U.S. 7Y). 7/S, 1 0~ S. Ct. I)) 7. 1550. 99 L. Ed. ~d 839 ( 1 1)~8) lit is a ··.:ardinal rule of statutory 
interpretation that no provision should he construed to he entirely redundant'"). 

Other RCRA provisions also confirm a presumption of cxclusi(m. For example. RCRA ·, 
1letinition of the term '"release" -which is t(wnd in a section of the act governing underground 
:>torage tanks----expressly includes '"emitting" as omong the ads constituting a release. See ~2 
U.S.C. ~ 6991PO (I he term ·release· means any spilling. leaking, t:!Tli!ting, disi.:harging. 
esi.:aping, leaching, or disposing from an underground storage tank into ground \Vater, surtace 
\Vater or subsurface soils." ( t:mphasis addt:d)). It is a basic rule of statutory intcrprdation that 
.. when Congress includes particular language in one section of a statute hut omits it in another 
s...:ction of the same Act, it is generally presumed that Congress acts intentionally and purposdy 
in the disparate inclusion or exclusion." Barnhart v. ,',"igmon Coal Co .. 534 U.S. 438, ~5~. 122 
S.Ct. 941. 151 L.Ed.2d 908 (2002) (internal quotation marks omitted). Here, the definition of 
release makes clear that Congress knew how to define ··disposal" to include emissions, hut 
nonetheless chose not to do so. See Ctr. jiw Cmty .. lction & Envtf. Justice v. B.YSF R. Co .. 764 
F.Jd at 1024-25 (9th Cir. 2014) (RCRA's detinition of release in section 9001 ·'counsels against 
our reading into the detinition of 'disposal' conduct that Congress must have intended to exclude 
trom its reach"). 

The legislative history of the statute further contirrns this reading. JJ. at 1027. As the 
\Jinth Circuit notes, when the CAA was amended in 1977. RCRA "included no provision 
regulating air emissions and. indeed, did not even contemplate the disposal of material into the 
air. Ai.:cordi ng to its stated purpose. RC R.A was limited to regulating 'land disposal."' !d . .:tt 
l028 (citing H.R. Rep. No. 94-1491, at 4 ( 1976) (Conf. Rep.)). In l984. RCRA was amended to 
include air t.:missions from "hazardous waste treatment, storage. and disposal facilities," 
representing .. the tirst (and only) overlap between RCRA and the Clean Air .\d." !d. ( ~.:iting /d. 
(citing Hazardous and Solid Waste Amt:ndments of 1984, Puh. L. No. 98-616. ~ 201(n). 9S Stat. 
3.221. 3233 ): S. Rep. [\;o. 98-284. at 63 ( 1983 )). Based on the5e soun.:cs, the Ninth Circuit 
concludes: 

T'he statutory and kg:islativc histories help to resoh e any textual ambiguities in at 
least tv.o ways. First they make dear that RCRA, in light of its purpose to reduce 
the volume of w;lste that ends up in our nation's landfills, governs '"land 
disposaL'' lhe Clean Air Act. by contrast governs air pollutants. To that end, the 
histories contirm our reading of the RCRA · s text. 

!d. at 1029 (emphasis added). 

In short. the emission of air pollutants is not an act that constitutes ''disposal" under 
CERCLA. Thus, a party's intention to emit air pollution cannot be considered an intent .. to 
dispose .. of a huardous substance under CERCLA. Because arrangt:r liability requires such an 
intent, it necessarily follows that arranger liability docs not provide a legal basis for EPA's 
expansive air deposition theory. 
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h) Fmitting air pollutants from a facility is not "arranging .. for their 

disposal 

h~n if cmittinf! air pollution were consH.kred Ji:-:posal under CERCLA. EPA's air 

dt:position theory \\OulJ not e<;tahlish arranger liability because the Jisposal \\as not performed 

hy a second party. Consisknt with the common usage uf .. arrangt!.'' CERCL\ contrasts a party's 

undertaking an action directly with its arranging t(>r it to be done by someone dse. In section 

1 07(aH 3 ). a party must arrange for disposal or treatment of a hazardous substance \vith another 

party tor liability to attach. Sec Am. c:vanamid Co. v. Capw.mo. 381 FJd 6, 24 (I "t Cir.2004). 

!'his is made clear not only through the language of section I 07(a)( 3) {discussed directly below), 

but also by the broader statutory context. See Food & Drug Admin. v. Brown & Williamson 

Tohacco Corp .• 529 U.S. 120, 131, 120 S.Ct. l29L 146 L.Ed.2d 121 (2000) { .. The meaning-or 

:unbiguity --of certain words or phrases may only become t!vident when placed in context. .. l 

For example, in CERCLA section l04(a), a provision delineating the President's response actim. 

authority under the act. CERCLA empowers "the President ... to act. consistent with the 

national contingency plan, to rcmov~ or arrange for the removal of . . . such hazardous 

'>ubstance.'' 42 U.S.C. § 9604(a) (emphasis added). rhis distinction between removal and 

arranging for removal clearly indicates that arranging involves second parties. 

The text of section 1 07(a)(3) also supports the conclusion that arranger liability requires 

the inclusion of a second party. First. the provision applies to any person ''who by contract, 

agreement, or otherwise"' arranges for disposal of a hazardous substance. While the phrase 

"\)therwise arranged for disposal'' is undeniably open-ended,'!! it must be interpreted in light of 

the accompanying terms ·'contract'' and .. agreement." As the U.S. Supreme Court explains. the 

statutory canon t~/usdem generis requires that where ·'general words follow ~pecitic v.ords in a 

statutory enumeration, the general words are construed to embrace only objects similar in nature 

to those ohjccts enumerated by the preceding spccitic words." CircuiT City Store~. Inc v. Adams, 

532 U.S. 105, 114-15. 121 S. Ct. 1302. 1308-09. 149 L. Ed. 2d 234 (2001) (construing the 

residual dause '·any other class of worker" in ~ l the Federal Arbitration Act in light of the 

preceding terms ··seamen" and .. railroad employees" (citing 2/\ N. Singer. Sutherland on ,\'tatutes 

and Statutory Construction s 4 7.17 (I 991) ). Similarly, the canon of construction nost:itur a 

sociis requires that ··that statutory terms, ambiguous when considered alone. should he given 

related meaning when grouped together.'' ,\'et!, e.,~.; .• Garcia v. Vwzt:uard Car Rental USA. Inc., 

540 F. 3d 1242, 1247 ( 1 l th Cir. 200X). The Supn:me Court explains that ''by constming 

proximate statutory terms in light of une another, courts avoid giving ··unintended breadth to the 

acts of Congress." !d. (citations and 4uotation omitted). [n the present case, the residual phrase 

··or otherwise arranged for disposal or treatment" must be read to give effect to the tem1s 

·\::ontracC and .. agreement, .. and must itself be controlled and defined by reference to the 

enumerated categories of arrangements which are recited just hefore it. Thus. while section 

l 07(a)(3) does not require an explicit '"contract" or ··agreement" to establish liability, the kind of 

13 While the Supreme Court interpreted '"arranged for" broadly as '·intentional steps to di:>pnse of a 

haLardous '>ubstance," the case involved potential arranger liability arising through a sales transaction 

between Shell Oil Company and Brown & Bryant. Inc. Burlington N & ,\'anta Fe Ry. t.'o .. 129 S. Ct. at 

I ~79. Ultimately. Shell was not liable as an arranger in that ..:ase. /d. at 1880. 
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arrangements that are contemplated hy "t:dion l 07(a)0) must he transactional in nature (i.e .. 
:1kin to a contracts or agreement). :':ee. e g. Lnited States v Cdlo-Foil Products. Inc .. 100 F.Jd 
1227. 1231 (()th C ir. I G96) ("We conclude that the requisite inyuiry is whether the party intended 
w. e.nter into ... <L transaction that included an 'arrangement for' lht! disposal of hazardous 
substances."): Cnited ,\'tales V .• 1crto Agr. Chemicals c·urp .. &72 F.2J 1373. 1.381 (8th Cir. 1989) 
t ··While defendants characlcri/e their relationship with I the hazardous waste di:-.poserl as 
pertaining solely to f~)rmulation of a useful product. courts have not hesitated to look beyond 
ddendants · characterizations to determine whether a transaqioq jn f~H,:tjn_yol Y~Si~l!:}It_rrangemcnt 
li.1r the disposal of a haLardous substance."). ro interpret the term "othcn"i~c arranged'' apart 
!'rom the terms "contract" and ·'agreement" is to give '·unintended breadth" to CERCLA arranger 
liabilty. 

This reading is contirmed by the "cardinal" rule of statutory interpretation that the court 
must give eftect to all terms. phrases, and clauses in a statute, whenever possible. S'ce United 
,'-.'tales v. ,\,/enasche. 348 U.S. 528, 538-39, 75 S. Ct. 513, 520, 99 L. Fd. 615 (1955) ('"The 
cardinal principle of statutory construction is to save and not to destroy.· .. , It is our duty •to 
give effect, if possible. to every clause and word of a statute ... '")~ <larcia. 540 F.Jd at 1247 
("Another pertinent c::mon is rhe presumption against surplusage: we strive to give effect to every 
\vord and provision in a statute when possible."). Here. an expansive interpretation of "or 
otherwise arranged for" -one that encompassed any intentional action with or without a second 
party-would subsume the terms "contract" and "agreement'" and render them totally 
superHuous. Under the expansive reading, contract and agreement could be dropped from 
l 07(a)(3) without any change in meaning. This is an unacceptable construction. 

A ~eparate textual hasis lilr requiring arrangement with a second party is the phrase '"by 
any other party or entity.'' 42 U.S.C. & 9607(a)(3). When section 107(a)(J) is read closdy, it is 
ckar that the clause "by any other party or entity" modifies the words '·disposal or treatment.''''~ 
{; ndcr this construction. the provision reads: '"any person \vho . . . arranged tor disposal or 
treatment ... by any other party or entity." See "1m. Cvanamid Co., 381 F.Jd at 24 (''The clause 
·by any otht:r party or enlity' c:larilics that. fc1r arranger liability to attach. the disposal or 
treatment must he performed by another party or entity, as was the case here."). this 
construction makes clear that a second party must he involved bct(lre arranger liability can 
,it tach. 

I'J The first sentence of section I 07(a)(J) demonstrates that the provi5ion · 5 drafter ust:s a comma 
befon.: the conjunction separating the last word or phrase in a ~eries of more than two: ··who hy contract. 
agreement. or othemise arranged tor ... " ·l2 U.S.C. 9 9607(a)(J) kmphasis :.tdded). Applying this 
usage throughout the section, the phrase ·'by any other party or entity"' must stand alone. modifying 
··disposal or treatment." See Am. Cranamid Co., 381 FJd at 2-l (""The sentence structure of~ 9607(a)(3) 
makes it clear'' that the clause 5hould be read ·'to modify the words ·disposal or treatment,· which would 
make the :;ent~:nce r<;:ad 'any person \.,ho ... arranged for disposal or treatment ... by any other party or 
;;ntity."""); see also Kaiser .tlwninwn & Chemical Corp. v. Catellus Development Corp .. 976 F.2d 1338 
(9th Cir.l992). If the altemati\e interpretation were true-i.e., the phrase "by any other party or entity'' 
\\as the t:nd of a series of ·'o\\>ners or operators·· -·the clause is either missing a comma and a preposition 
(by) or a conjunction (or). It would read either: ( l) "possessed by such person. by any other partyJ,J or 
[hy any other! entity.·· or (2) ··possessed by such person. (orJ by any other party or entity.'' See .1m. 
Cvanamid ( 'o .. 381 F.3d at 2·L 
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fhe altern;ltive ~.:on~trm:tion holds that ··hy any otht:r party or entity·· modifies the 

preceding words "o\vncd ur posst:sscd by such pers(·n,'' making it a list of owners or 

pos~essors.-'
1

l Ths reading is very di tTicult to rccot1L 1 'c with a careful reading of section 

l 07(a)(3 ). 21 how~:ver. :.:md so must ultimately ground ib~.-lf in appeals to CFRCLXs perceived 

policy purposes'· . md textual t1a\vS. ~' \loreover, the alternative reading .. emasculates an entire 

[clauser by rcndning it super11uous . .'·ice Menasche, 34X U.S. at 538-39. Uecause aH hazardous 

substances are tl~c,>.:~~:i;!.rilY "tnvned nr possessed'' by "[aJ person:· '"any otht.:r party.·· or "fany 

other! cntity,'' scuwn l07(a)(3) would have the exact s;nne meaning if the dause were simply 

Jropped. l'his "i>~lates the cardinal principal of statutl)r, construction that a statute should be 

read to give me:.ming to each word phrase, and clause. ,\'ce id (."'The cardinal principle of 

statutory constru~.- ion is to save and not to destroy.' ... l; is our duty •to give eftect. if possible. 

to every clause a l word of a statute ... '"). 

In short. .: clause '''by any other party or enti clarities that, for arranger liability to 

attach. the dispo · \ or treatment must be performed by .other partv or entitv." Jm. C):anamid 

Co, 381 F.3d ~; 2-+ (emphasis added). Because ( U:.CLA in section l07(a)(3) and more 

generally, uses c term arrangement to indicate the ··wolvement of second parties. EPA's 

expansive air dq· >ition theory cannot establish arranger tability. 

B. Ei'A is :\lisusing CERCLA to Achieve Policy Aims Not Authorized by 

Cl· RCLA 

:\s EPA Region 4 acknowledges on its website, ··1·:nvironmental justice is an integral part 

of Region 4's mission" and is "integrat[edJ ... into the region's programs, policies, and 

proccdurcs:'21 According to EPA, cnviroruncntal justict.: broadly refers to ensuring that: ( 1) "no 

group of people o.;hould bear a disproportionate ~hare of the negative environmental 

consequences resulting from industrial. governmentaL or commercial operations, or the 

~:xecution of federaL state, locaL and trihal programs ard policies,'' and (:2) ''potentially affected 

community residents have an appropriate opportunit] participate in decision-making about a 

------------·- --
~0 ,')'t!e, e.g., Pakootus v. Teck Cominco .Hewls. Ltd, 452 f id 1066, I OR 1 (9th Cir. :::OOfi ). 
'I ' See .. wpra, note 19. 

'' .\'ee. e.g .. id ilnerturnin)! previous Ninth Circuit case hulding that "[t)hc dausc ·by any other party 

or enttty' danfics that, for arrangcr liability to attach, the disposal or treatment must he pert(mned by 

another party or entity," because the com1 was "hesita[nt] to t:ndorse a statutory mterpretatwn that WNtld 

leave a )!aping and illou:ical hole in the ~tatutc's coverage''): \ee contra Kaiser Aluminum & Chemical 

('urp.. 976 F.2d at 1341 (""Nor has I Plaintitll alleged that [Defendantj Ferry arranged for the 

contaminated soil to be disposed of 'hv anv other party or c!"J!Y' under 9607(a)(3 ). Ferry disposed of the 

..;-.)i I itself by spreading it over the uncontaminated areas of th· property.'' (emphasis added)); and see CTS 

Corp. l'. Waldburger, IH S. Ct. 2175, 2188, 189 L. Fd. 2d 62 reh'g denied, 135 S. Ct. 23 (20ll) 

("CERCLA. it must he remembered, does not provide a COlT :•lete remedial framework. The statute does 

not provide a general cause of action for all hann caused by ' xic contaminants.''). 

~
1 

Pakootas, 452 F. Jd at 1080-81 ("We have pr• .~usly said that ·neither a logician nor a 

grammarian will find comfort in the world uf CERCLA, . a statement that applies with force to ~ 

9607(a)(3 ).'') (intcmal citations omitted)). 

)t Region -1: Em·iromnental Justice, EPA.GOV, ~.' w.l..'pa.:,;ov/rcgiun4.;,:i (last visited Nov. 15, 

2014). 
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proposed activity that will ,1ffcct their environment and/or hcalth." 15 The Alabama Attorney 
( icm:ral support~ these laudable goals and encourages EPA to always implement its policies and 
ent(lrce its regulations in a fair m;.mner that encourages ··meaningful involvement or all people 
regardless of race. color, national origin or income.'' !d. 

Lvcn the most important policy goals. however. must he undertaken in Gccordance with 
rhc law. In promulgating nationally-applicable environmental statutes. Congress utilizes its 
umque competence ami resources to strike an acceptable balam:e bctwt.:en competing interests. 
such as environmental protection. economic stahil ity and joh creation. respect for private 
property rights. and rcsped for individual rights. EPA. on the other hand. is tasked with the 
more narrow duty of implementing the enviromnental statutes Congress passes acwrJing to 
Congress's statutory mandates. As tederal courts have consistently explained: 

EPA is a federal agency--a creature of statute. It has no constitutional or common 
law existence or authority, but only those authorities conferred upon it hy 
Congress. It is axiomatic that an administrative agency's power to promulgate 
legislative regulations is limited to the authority delegated by Congress .... fhus, 
if there is no statute conferring authority, [EPAl has none . 

.tfichigan r. EPA, 268 F. 3d 1075, 1081 (D.C. Cir 2001) (citing Bmven v. (iemxetown Cniv. 
I losp., 488 U.S. 204, 208, 109 S.Ct. 468, 102 L.Ed.2d 493 ( 1988)). This basic limiration on 
administrative agencies allows the nation to enjoy the benefits of agency expertise and regulatory 
oversight, \vhile constraining agencies in their ability to impose self-created policy goals with 
unintended or undesirable consequences. Here, EPA fails to demonstrate that the application of 
its environmental justice policies comport with CERCT ~A. 

1. CERCL\ never references "environmental justice" 

CERCLA was not designed to vindicate environmental justice policies or concerns. In 
EPA's own words CERCL,VSupcrfund ''crcatt:d a tax on lhe chemical and petroleum industries 
and provided broad federal aulhority to respond directly to releases or threatened releases of 
hazardow> suh<>tances that may endanger public health or the environment:·..:~> \1orc spccitically. 
Cr.RCI~A: 

• established prohibitions and requirements concerning dosed and 
abandoned hazardous waste sites: 

• rrovided tiJr liability of persons responsible for releases of hazardous 
waste at these sites: 

• c::stablished a trust fund to provide for cleanup \\hen no responsible party 
could be identified; and 

?5 !d. 
2
" CERCLA Overview. EPA.liOV, l.!!!QJ:\'-'HV.epa.gov'superfund/polkv1ccrcli!.,htm (last vi~ited Nov. 

17. 20!4). 
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• authorized t\\O kinds of response aL:tions: ( l) short-tem1 removals. \Vhere 

actions may be taken to address releases or threatened releases requiring 

prompt response; and (2) long-tcnn remedial response actions. that 

permanently and significantly reduce the dangers associated with releases 

or threats of releases of hazardous substances that are serious. but not 

immediately lite threatening. Tht.:se actions can he conducted only at sites 

listed on FPA' s National Priorities List ( N"PL ). 27 

CL,:RCL\ also enabled the revision of the National Contingency Plan (''NCP''). establishing the 

:-.JPL as well as providing the guidelines and procedures needed to respond to releases and 

threatened releases of hazardous substances, pollutants, or eontarninants.2s 

Similarly. the Superfund Amendments and Reauthorization Act of 1986 ('"SARA'"). 

\~thich amended CERCLA. did not address environmental justice. As EPA sets forth. SARA 

required EPA "to revise the Hazard Ranking System (HRS) to ensure that it accurately assessed 

the relative degree of risk to human health and the environment posed by uncontrolled hazardous 

waste sites that may be placed on the National Priorities List (NPL).''29 SARA also: 

• stressed the importance of permanent remedies and innovative tn:atmcnt 

technologies in cleaning up hazardous waste sites; 

• required Superfund actions to consider the standards and requirements 

tound in other state and federal environmental laws and regulations; 

• provided new enforcement authorities and settlement tools: 

• increased state involvement in every phase of tht! Superfund program; 

• increast!d the fm.:us on human health problems posed by hazardous waste 

sit~~s; 

• 

• 

encouraged greater citizen participation in making decisions on how sites 

should be cleaned up; and 

increased the size of the trust fund to $X.5 billion. w 

fcllingly. EPA's "CFRCLA/SlJPERFUND Orientation Manual.'.J 1 which was puhlished {)years 

after SARA, never mentions environmental justice. It is simply not a contemplated part of the 

stature. 

-- ··-·····-----------

:'let 
2~ !d. 
2
'' SARA Overview, EPA.GOV. lmrr.L~\H\W.cpa.u:ov;-;u[lcrfund/policv/sara.htm (last visited Nov. 17, 

2014 ). 
;, !d. 

'~ EPA OSWER, CERCLLSUPERFUSD Orit'ntation Manual. EPN542/R-92!005 (Oct. 1992). 
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l hus. LP:\ has no Jirect statutory basis tor using CLRCL\ as a v~hidc for pursuing its 
environmental justice initiative. 

2. F:P.\ 's Environmental .Justice Initiative requires EPA to modify 
CERCLA 's evaluation criteria for ~ctting priorities among releases 

While seeking creative and innovative vvays to develop impoverished or unden.kvc!opcd 
communities is both desirable and important, CERCLA ·s Superfimd anJ ~PL provisions provide 
FPA with no pow~r to do so.l 2 'Jor dues the statute authorize EPA to prioritize sites. propose 
-;ites t\.)r ~PL listing. or pursue enforcement actions based on various ractal. sociOlogical. or 
economic distinctions hetv,:cen atfccted communities. Instead. in .. determining priorities among 
releases or threatened releases ... for the purpose of taking remedial action and ... removal 
action," CERCLA requires EPA to consider the following: 

Criteria and priorities under this paragraph shall be based upon relativ~ risk or 
danger to public health or welfare or the environment, in the judgment of the 
Presid~nt, taking into account to the extent possible the population at risk. the 
hazard potential of the hazardous substances at such facilities, the potential for 
contamination of drinking \Vater suppli~s. the potential for direct human contact. 
the potential for destmction of sensitive ecosystems. the damage to natural 
resources vvhich may affect the human food chain and vvhich is associated with 
any release or threatened relea.;;e, the contamination or potential contamination of 
the ambient air \\hich is associated with th~ release or threatened release, State 
preparedness to assume State costs and responsibilities. and other appropriate 
factors: 

-+2 !J.S.C. ~ 91105(a)(8)C\). Because EPA is not directly authorized to pursue environmental 
justice goals through CERCLA, the agency must ensure that any attempts to do so are 
undertaken in a manner that is completely consistent with and subject to CERCLA ·s e'(press 
statutory ohjecti ves. 

ft is not at all dear that EPA's Environmental Justice Initiative is cornpatihlc \Vith section 
J OS( a). The Initiative ha<> a stated goal of ·'integrat[ingj con~ideration of environmental justice 
concerns into the ... development of remedies in enforcement actions to benetit overburdened 
communities over the next three years:·H Among its five major strategies t"l1r advancing 
~nvironmental justice through advancement and enfixcement actions. --strategy 2'' states that 
EPA intends to .. advance environmental justice goals through targeting and development of 

.<:.: CERCLA 's \oluntary Browntield program, which is not relevant to the present matter. provides 
EPA with some power to pursue the redevelopment of contaminated properties. Pub . L. :-.Jo. I 07-118, 
1 !5 Stat. .2356 (Jan. II. 200.2). fhat program provides EPA with funds for site rehabilitations and 
t:ncourages businesses to invest in and cleanup contaminated property by providing protections from 
ongoing environmental liabilities associated with the contamination. 

·'·' EPA Off. of Enforcement and Compliance Assurance and Region 5 . • 1dvancing Environmental 
Justice through Compliance and Enforcement: Implementation Plan (Sept (.20 I I) (''Advancing EJ 
Through Enforcement"'), available ar: IJJtg:r!\\ ww,~govicm ironmentalju~ticern:::-t.lllfCcsirudicv,plan t,;l: 
20 I -l!plan::,t:t-c-c:~lJL:iJ2Jhlf. 
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compliance and enforcement ~Ktions." 1" ')pecifically. LP,\ inh:nds to .. pla~.:e ;1 high priority on 

,1ddn.:ssing environmental justice com:ems as it develops the specitic targeting and case sclcction 

:-.trJtegics for ... cnl(lrcement cast•s that cPA brings in FY :o ll-13"" hy "li ]ssuing inlt:mal 

gmdance re4uiring analysis and consideration of environmental justice in FPA's compliance ,md 
ent()rcement program:·'' This consideration is in addition to the ··already . . . signi ticant 

consideration" that c:nvirnnmental justice currently rccei\cS. 'n Further, EPA has de"eloped a 

number of .. screenmg tools to assist in idcntitYing areas llf potential environmental JUstice 
concern, .. using ·'demographic. environmentaL health, and t~Kility-level infonnation"" to assist in. 

among other things, '·identifying areas uf potential environmental justice concern Lhat may be 

appropriate tor enforcement action to address the dfccts of noncompliance on overburdened 
. . ..n 

commumtles. · 

Strategy 3 for advancing environmental justice through enforcement actions .;;tates that 

that the Oftice of Strategic Environmental Analysis COCEA'') and the various EPA regions will 
"tailor compliance evaluation and enforcement actions as part of integrated strategies to 
maximize EPA's ability to gain environmental and public health benefits in overburdened 
communities. ,.;s 

Strategy 4 states that EPA intends to '·seek appropriate remedies in enforcement actions 
to benefit overburdened communities and address environmental justice concerns.'' !d. To this 
end, EPA regions are to .. heighte[ n l their focus in civil enforcement cases on potential options to 
obtain meaningful environmental and public health benetits to specitic overburdened 
communities affe~..:ted by violations of federal environmental laws." !d. EP/\ specitically 
instructs the regions to "go beyond traditional injunctive relief to stop illegal pollution, to 
mitigate the t;:nvironmental and public health harm caused by illegal pollution and. where 
appropriate and agreed to by defendants. to include Supplemental Environmental Projects (SEPs) 
that provide benefits to communities." !d. at II. In addition t;> the henetits that EPA n:gions can 
obtain "for overburdened communities through judicial and administrative enforcement actions." 
FP ;\ regions arc to look tor --parallel opportunities to obtain additional hcnefits t(Jr the 

cummunity through cooperation with ... the business community" and to "identify specific 
opportunities. in cases or regional geographic initiatives. . . . to complement and leverage 
benefits resulting from cntorccrncnt activities." !d. 

fhesc tactics t(lr pursuing environmental justice go beyond CERCLA"s mandate hy 
allowing EPA to treat cet1ain populations as a higher priority than others when deciding \\hcther 
to list a site. They also strain the limits of CFRCLA 's enforcement authority by encouraging 

regional nflicials to usc the statute· s enforcement provisions to pursue extra-statutory ends. 
While the Alabama Attorney General supports tcdcral dforts to aid and revitalize sull~ring and 

impoverished Alabama communities. it is deeply concerned that EPA's environmental justice 
initiative impermissibly exceeds EPA's statutory authority and invites inappropriate political 
considerations into the NPL listing process. 

'~Advancing U Through Enforcement at 5. 
"!d. - ~ 
'h !d. 

' !d. at 6-7. 
·~ !d. at l 0. 
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III. TECHNICAL ISSUES WITH THE NPL LISTING 

The Attorney General's Office is also very concerned about a number of serious issues 
with EPA's technical bases for pursuing the NPL listing, as identified by ADEM in its recent 
comments to this docket. 39 

For example, the Agency for Toxic Substances and Disease Registry ("'A TSDR") 
determined that .. soil exposures in the sampled properties at the site do not present a public 
health hazard and that the current levels of applicable contaminants in the air are not likely to 
result in harmful health effects." ADEM Comments at 3. Thus, ATSDR has not issued a health 
advisory that recommends dissociation of individuals from the area. /d. Similarly, the Jefferson 
County Department of Health ("JCDH") has determined both that: ( 1) "the overall death rates for 
relevant cancers, asthma, and Chronic Obstructive Pulmonary Disease (''COPD'') are statistically 
the same for the residents of North Birmingham as the rest of Jefferson County," and (2) "the 
rates for infant mortality, stillbirths, and the occurrence of birth defects were statistically the 
same for the residents of North Birmingham as the rest of Jefferson County.'' /d. Thus, neither 
ATSDR nor JDHC findings support the conclusion that there is an imminent risk to the health of 
the general population in the North Birmingham area. This stands in contrast to the Michigan 
and Indiana release sites included in EPA's proposal. In fact, there is an impacted public water 
supply associated with the Indiana site. 

Because these technical issues, and others, undermine EPA's bases for proposing the 351
h 

Avenue site for NPL listing, the Attorney General's Office hereby incorporates ADEM's 
comments and joins ADEM in its objections. 

II. CONCLUSION 

The State of Alabama continues to oppose EPA's proposal to include the 35 Avenue site 
on the NPL. The listing is premature because of EPA Region 4's failure to adequately involve 
the State in its decision making process concerning the site and its failure to institute its contlict
resolution process as set forth in the Fields Memorandum. Furthermore, EPA's expansive air 
deposition theory is legally tlawed because it ignores CERCLA's ''federally permitted" release 
exemption and incorrectly applies section 1 07(a)(3) arranger liability. The State is also 
concerned that EPA may have improperly injected political priorities into the NPL listing 
process through its envirorunental justice initiative. Finally, the State concurs with ADEM 
regarding various technical deficiencies in EPA's HRS scoring for the site. For all of these 
reasons, the State of Alabama urges EPA to withdraw its proposal and work with the State to 
determine a more suitable plan for the site. 

J
9 Letter from Lance R. LeFieur, Dir. of ADEM, to Docket Coordinator, EPA Headquarters (Jan. 13, 20 15) 

(ADEM Comments). 

22 



cc: Governor Robert Bentley 
Administrator Gina McCarthy 
Ms. Gwendolyn Keyes Fleming 
Mr. Lance R. LeFleur 
Mayor William A. Bell, Sr. 

Respectful! y, 

Lv l:t.r $\..-"" >:s-
Luther Strange 
Attorney General 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Terri Sewell 
United States House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman Sewell: 

SEP 2 3 2014 
OFFICE OF 

SOLID WAS E AND 
EMERGENCY SPONSE 

The U.S. Environmental Protection Agency's (EPA) Superfund program will be proposing to a d the 
351h Avenue site, located in Birmingham, Alabama, to the National Priorities List (NPL) by rul making. 
The EPA received a governor/state concurrence letter supporting the listing of this site on the L. 
Listing on the NPL provides access to federal cleanup funding for the nation's highest priority 
contaminated sites. 

Because the site is located within your congressional district, I am providing information to hel m 
answering questions you may receive from your constituency. The information includes a brief 
description of the site and a general description of the NPL listing process. 

If you have any questions, please contact me or your staff may contact Raquel Snyder, in the E A's 
Office of Congressional and Intergovernmental Relations, at (202) 564-9586. We expect the rul to be 
published in the Federal Register in the next several days. 

Enclosures 

Sincerely, 

ffutb~ 
•Ma~h';4tanislaus 
Assistant Administrator 

' i 

lntemet Address (URL) • http://www.epa.gov I 
Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 

I 
I 



ft EA~ United States 
...,_w~ Environmental Protection 
~,.,. Agency 

***Proposed*** 

l!l Site Location: 

NATIONAL PRIORITIES LIST (NPL) 

35lli A VENUE Birmingham, Alabama 
Jefferson County 

OSWERIOSRTI 
Wash ngton, DC 20460 

September 2014 

The 35th Avenue site consists of residential soil contamination in the neighborhoods of Collegevill , Fairmont and 

Harriman Park in northern Birmingham, Alabama. The contaminated neighborhoods are surround d by industrial 

facilities associated with coke manufacturing, and iron and steel industries. 

~ Site History: 
Residential soils have been contaminated from air deposition or "borrow" fill soil potentially from he operation of 

several facilities in the area. One facility is the Walter Coke, Inc. operation which manufactures foun~ry and furnace 

coke as well as coke by-products in 122 coke ovens. Additional potential sources include: ABC Coke; J .S. Pipe, a lead 

foundry, KMAC Recycling & Industrial Services and Alagasco Corporation. 

1 Site Contamination/Contaminants: 
The primary contaminants of concern are benzo(a)pyrene, arsenic and lead in residential soils. 

rift Potentia/Impacts on Surrounding Community/Environment: 

Hundreds of residential lots are contaminated with benzo(a)pyrene, arsenic, or lead exceeding heallh risk exposure 

standards. The total site area encompasses more than 2,000 properties and more than 1,000 total acres . 

..1; Response Activities (to date): 
The EPA has sampled more than 1,000 properties and is currently conducting soil removal actions at.: 0 of the highest 

contaminated properties. 

@ Need for NPL Listing: 
The site area is very large and there are numerous potential industries which have contributed to th~ contamination. 

Hundreds of properties remain contaminated at levels which exceed health-based benchmark l~ vels. A single, 

comprehensive assessment and remediation of contaminated residential soils is needed. The EPA rec ~ived a letter of 

support for placing this site on the NPL from the state. 

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. /he description may 

change as additional information is gathered on the sources and extent of contamination. See 56 FR 5600, February I I, 99/, or subsequent 

FR notices.} 

For more information about the hazardous substances identified in this narrative summary, including general information regarding the ffects of exposure to 

these substances on human health, please see the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. ATSDR ToxFV\Qs can be found on 

the Internet at ht1p://www.atsdr.cdc.gov/toxfaqs/indcx.asp or by telephone at 1-888-42-ATSDR or 1-888-422-8737. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Richard Shelby 
United States Senate 
Washington, D.C. 20510 

Dear Senator Shelby: 

SEP 2 3 2014 

OFFICE OF 
SOLID WAS E AND 

EMERGENCY SPONSE 

The U.S. Environmental Protection Agency's (EPA) Superfund program will be proposing to a d the 351
h Avenue site, located in Birmingham, Alabama, to the National Priorities List (NPL) by rul making. The EPA received a governor/state concurrence letter supporting the listing of this site on the L. Listing on the NPL provides access to federal cleanup funding for the nation's highest priority contaminated sites. 

Because the site is located within your state, I am providing information to help in answering q you may receive from your constituency. The information includes a brief description of the sit general description of the NPL listing process. 

If you have any questions, please contact me or your staff may contact Raquel Snyder, in theE A's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. We expect the rul to be published in the Federal Register in the next several days. 

Enclosures 

Sincerely, 

£1\itb~ 
'Ma~hY~anislaus 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov RecycledfRecyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



A EA~United States 
-._w~ Environmental Protection 

. I OSWERIOSRTI 
Site Assessment and Remedy [Decisions Branch 

..,., Agency W rf t DC 20460 • 

,. NATIONAL PRIORITIES LIST (NPl) 

WHAT IS THE NPL? 

The National Priorities List (NPL) is a list of national priorities among the known or threatened release of hazardous 

substances throughout the United States. The list serves as an information and management tool for the Superfund 

cleanup process as required under the Comprehensive Environmental Response, Compensation, and Li bility Act 

(CERCLA).The NPL is intended primarily to guide EPA in determining which sites warrant further in stigation to 

assess the nature and extent of public health and environmental risks associated with a release of hazar ous substances. 

There are three ways a site is eligible for the NPL: 

1. Scores at least 28.50: 
A site may be included on the NPL if it scores sufficiently high on the Hazard Ranking Syst m (HRS), 

which EPA published as Appendix A of the National Contingency Plan. The HRS is a math matical 

formula that serves as a screening device to evaluate a site's relative threat to human health r the 

environment. As a matter of Agency policy, those sites that score 28.50 or greater on the H S are eligible 

for inclusion on the NPL. This is the most common way a site becomes eligible for the NPL 

2. State Pick: 
Each state and territory may designate one top-priority site regardless of score. 

3. ATSDR Health Advisory: 
Certain other sites may be listed regardless of their HRS score, if all of the following condit ns are met: 

a. The Agency for Toxic Substances and Disease Registry (A TSDR) of the U.S. Dep ment of Health 

and Human Services has issued a health advisory that recommends removing people from the site; 

b. EPA determines that the release poses a significant threat to public health; and 

c. EPA anticipates it will be more cost-effective to use its remedial authority than to us its emergency 

removal authority to respond to the site. 

Sites are first proposed to the NPL in the Federal Register. EPA then accepts public comments for 60 

listing the sites, responds to the comments, and places those sites on the NPL that continue to meet the equirements 

for listing. To submit comments, visit www.regulations.gov. 

Placing a site on the NPL does not assign liability to any party or to the owner of any specific property; 

mean that any remedial or removal action will necessarily be taken. 

For more information, please visit www.epa.gov/superfund/sites/npll 



.ft EA~ United States -..•~ Environmental Protection 
~,. Agency 

***Proposed*** 

\l) Site Location: 

NATIONAL PRIORITIES LIST (NPL) 

35m A VENUE Birmingham, Alabama 
Jefferson County 

OSWER/OSRTI 
Was ington, DC 20460 

September 20 14 

The 351
h Avenue site consists of residential soil contamination in the neighborhoods of Collegevill , Fairmont and 

Harriman Park in northern Birmingham, Alabama. The contaminated neighborhoods are surround d by industrial 
facilities associated with coke manufacturing, and iron and steel industries. 

~ Site History: 
Residential soils have been contaminated from air deposition or "borrow" fill soil potentially from he operation of 
several facilities in the area. One facility is the Walter Coke, Inc. operation which manufactures foun~ry and furnace 
coke as well as coke by-products in 122 coke ovens. Additional potential sources include: ABC Coke; ~ . S. Pipe, a lead 
foundry, KMAC Recycling & Industrial Services and Alagasco Corporation. 

I Site Contamination/Contaminants: 
The primary contaminants of concern are benzo(a)pyrene, arsenic and lead in residential soils. 

tHt Potentia/Impacts on Surrounding Community/Environment: 
Hundreds of residential lots are contaminated with benzo(a)pyrene, arsenic, or lead exceeding heal h risk exposure 
standards. The total site area encompasses more than 2,000 properties and more than l ,000 total acres . 

.A Response Activities (to date): 
The EPA has sampled more than 1,000 properties and is currently conducting soil removal actions at '0 of the highest 
contaminated properties. 

@ Need for NPL Listing: 
The site area is very large and there are numerous potential industries which have contributed to th~ contamination. 
Hundreds of properties remain contaminated at levels which exceed health-based benchmark }{ vels. A single, 
comprehensive assessment and remediation of contaminated residential soils is needed. The EPA rec~ived a letter of 
support for placing this site on the NPL from the state. 

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. 71-!e description may 
change as additional information is gathered on the sources and extent of contamination. See 56 FR 5600, February II, 1991, or subsequent 
FR notices.] 

For more information about the hazardous substances identified in this narrative summary, including general infonnation regarding the ffects of exposure to these substances on human health, please see the Agency for Toxic Substances and Disease Registry (ATSDR) ToxF AQs. ATSDR ToxF~Qs can be found on 
the Internet at http://www.atsdr.cdc.gov/toxfaqs/indcx.asp or by telephone at 1-888-42-ATSDR or 1-888-422-8737. 



OSWER/OSRTI 

WHAT IS THE NPL? 

....... ....,~,., of hazardous The National Priorities List (NPL) is a list of national priorities among the known or threatened 

substances throughout the United States. The list serves as an information and management tool for 

cleanup process as required under the Comprehensive Environmental Response, Compensation, and 

(CERCLA).The NPL is intended primarily to guide EPA in determining which sites warrant further 

assess the nature and extent of public health and environmental risks associated with a release of 

There are three ways a site is eligible for the NPL: 

1. Scores at least 28.50: 
A site may be included on the NPL if it scores sufficiently high on the Hazard Ranking 

Superfund 
bility Act 

gation to 
substances. 

which EPA published as Appendix A of the National Contingency Plan. The HRS is a u'"'"u~,,u, ........ 

formula that serves as a screening device to evaluate a site's relative threat to human health 

environment. As a matter of Agency policy, those sites that score 28.50 or greater on the 

for inclusion on the NPL. This is the most common way a site becomes eligible for the NP 

2. State Pick: 
Each state and territory may designate one top-priority site regardless of score. 

3. ATSDR Health Advisory: 
Certain other sites may be listed regardless of their HRS score, if all of the following 

a. The Agency for Toxic Substances and Disease Registry (ATSDR) of the U.S. of Health 

and Human Services has issued a health advisory that recommends removing people from the site; 

b. EPA determines that the release poses a significant threat to public health; and 

c. EPA anticipates it will be more cost-effective to use its remedial authority than to its emergency 

removal authority to respond to the site. 

Sites are first proposed to the NPL in the Federal Register. EPA then accepts public comments for 60 

listing the sites, responds to the comments, and places those sites on the NPL that continue to meet the 

for listing. To submit comments, visit www.regulations.gov. 

Placing a site on the NPL does not assign liability to any party or to the owner of any specific property; 

mean that any remedial or removal action will necessarily be taken. 

For more information, please visit www.epa.gov/superfundlsites/npV 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

tllV -5 20A 

Lance R. LeFieur, Director 
Alabama Department of Environmental Management 
1400 Coliseum Blvd 
Montgomery, AL 36130-1432 

Dear Mr. LeFleur: 

t.:Jf:F14:E OF 
:·J\..!0 WASTE ANO 

:0¥C:RGENCY PESPONSE 

I am writing in response to your October 21, 2014 letter requesting an extension of the comment period for the 35 111 Avenue site in Birmingham, AL. This site was proposed for listing on the National Priorities List (NPL) on September 22,2014 with a 60-day comment period that was scheduled to end on November 21, 2014. Your letter indicated that a 60-day extension of the comment period is needed in order for ADEM to avail itself of EPA's issue resolution process outlined in EPA's "Coordinating with States on NPL Listing Decisions" policy. You also noted that an extension will aJJow all interested parties a more reasonable amount of time to analyze the extensive scientific data recently made available by EPA. 

EPA is giving ADEM, and all other interested parties, an additional 60 days to submit comments related to the 35th A venue site. All commenters have until January 20, 2015 to submit comments. 

EPA will consider all comments received by January 20, 2015. Please use Docket ID Number EPA-HQ-SFUND-2014-0623 for submittal of your comments via http://www.regulations.gov. You may verify receipt of comments by checking back on www.regulations.gov (please allow a day or two for web posting). 

Sincerely. 
I 

~ Zfl~~£1 J 
/ I / . J I 

J.alnes E. Woolford, Director 
Office of Superfund Remediation and Technology Innovation 

lf1ttltNH Addl'll'S!I (UAL) • 11t1pJtv.ww epa.~ <<l<:'foi~Ae<::yc!.!lbl• • Pr'nle<J wilf1 V~ta~ Oil9113ed !!'"'on 100% Po~tconsurl'!l!' P11Xess Chlorine F.-...~ Fl~cyded Paoer 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Sessions 
United States Senate 
Washington, D.C. 20510 

Dear Senator Sessions: 

SEP 2 3 2014 
OFFICE OF 

SOLID WAS AND 
EMERGENCY SPONSE 

The U.S. Environmental Protection Agency's (EPA) Superfund program will be proposing to a d the 351h Avenue site, located in Birmingham, Alabama, to the National Priorities List (NPL) by rul making. The EPA received a governor/state concurrence letter supporting the listing of this site on the L. Listing on the NPL provides access to federal cleanup funding for the nation's highest priority contaminated sites. 

Because the site is located within your state, I am providing information to help in answering q you may receive from your constituency. The information includes a brief description of the sit general description of the NPL listing process. 

If you have any questions, please contact me or your staff may contact Raquel Snyder, in the E A's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. We expect the rul to be published in the Federal Register in the next several days. 

Enclosures 

Sincerely, 

~~ 
. Mat~y~tanislaus 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov Recycled/Recyclable a Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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A EA~United States 
....._-~ Environmental Protection 
~' Agency 

•••Proposed••• 

<l) Site Location: 

NATIONAL PRIORITIES LIST (NPL) 

35"1 A VENUE Birmingham, Alabama 
Jefferson County 

OSWER/OSRTI 
Was ington, DC 20460 

~eptember 2014 

The 35lh Avenue site consists of residential soil contamination in the neighborhoods of Collegevill~, Fairmont and 

Harriman Park in northern Birmingham, Alabama. The contaminated neighborhoods are surround~d by industrial 

facilities associated with coke manufacturing, and iron and steel industries. 

A Site History: 
Residential soils have been contaminated from air deposition or "borrow" fill soil potentially from he operation of 

several facilities in the area. One facility is the Walter Coke, Inc. operation which manufactures fourdry and furnace 

coke as well as coke by-products in 122 coke ovens. Additional potential sources include: ABC Coke; J.S. Pipe, a lead 

foundry, KMAC Recycling & Industrial Services and Alagasco Corporation. 

I Site Contamination/Contaminants: 
The primary contaminants of concern are benzo(a)pyrene, arsenic and lead in residential soils. 

rttt Potentia/Impacts on Surrounding Community/Environment: 

Hundreds of residential lots are contaminated with benzo(a)pyrene, arsenic, or lead exceeding heallh risk exposure 

standards. The total site area encompasses more than 2,000 properties and more than 1,000 total acres . 

.;, Response Activities (to date): 
The EPA has sampled more than 1,000 properties and is currently conducting soil removal actions at '0 of the highest 

contaminated properties. 

@ Need for NPL Listing: 
The site area is very large and there are numerous potential industries which have contributed to the contamination. 

Hundreds of properties remain contaminated at levels which exceed health-based benchmark levels. A single, 

comprehensive assessment and remediation of contaminated residential soils is needed. The EPA rec~ived a Jetter of 

support for placing this site on the NPL from the state. 

[The description of the site (release) is based on information available at the time the site was evaluated with the HRS. Tf1e description may 

change as additional information is gathered on the sources and extent of contamination. See 56 FR 5600, February II, 1~91, or subsequent 

FR notices.] 

For more information about the hazardous substances identified in this narrative summary, including general information regarding the ffects of exposure to 

these substances on human health, please sec the Agency for Toxic Substances and Disease Registry (ATSDR) ToxFAQs. A TSDR ToxFf\Qs can be found on 

the Internet at http://www.atsdr.cdc.gov/toxtags/indcx.asp or by telephone at 1-888-42-ATSDR or 1-888-422-8737. 


